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SUBJECT: Issues and Decision Memorandum for the 2001 Adminigtrative Review
of the Antidumping Order on Potassum Permanganate from the
People s Republic of China: Find Results

Summary

We have andyzed the comments and rebuttal comments of interested parties in the antidumping duty
adminigrative review of potassum permanganate from the People' s Republic of China (PRC). Asa
result of our andysis, we have made changes to the preliminary results. We recommend that you
approve the postions we have developed in the “ Discussion of the Issues’ section of this memorandum
for these find results

As noted below, the Department of Commerce (the Department) has determined to base the dumping
margin for the respondent in the above-referenced review on total adverse facts available (AFA).
Therefore, the Department has not addressed the comments raised by the parties that do not pertain to
the Department’ stotal AFA decision.

Below isthe complete list of issues in this adminigtrative review for which we received comments and
rebuttal comments from parties. Only Comment 1 pertains to the Department’ stotal AFA decision.

Comment 1:  Whether the Department Should Base Groupstars Jinan’s Dumping Margin on Tota
Adverse Facts Avallable

Comment 22 Whether the Department Should “ Collapse” Groupstars and JCC

Comment 3:  Surrogate Vaue for Manganese Dioxide

Comment 4  Surrogate Vaue for Potassum Hydroxide

Comment 5:  Surrogate Vaue for Saked Lime/Lime/Limestone

Comment6:  Surrogate Vaue for Electricity and Water



Comment 7. Surrogate Vaue for Coa

Comment 8 Surrogate Vaue for Sdt

Comment 9:  Surrogate Vdue for Slicon Dioxide

Comment 10:  Selection of Surrogate Financid Retios

Comment 11:  Allegations of Minigterid Errors Related to the Caculation of Packing Materids

Comment 12:  Allegations of Minigterid Errors Related to the Cdculation of Distance to the Port

Comment 13:  Whether the Department Should Have Included in its Caculations Additional Indirect
Sdling and Movement Expenses

Background

This review covers potassum permanganate exported to the United States by Groupstars Chemical
Co., Ltd. (Groupstars Jnan) and sold by Groupstars U.S. dffiliate, Groupstars Chemica LLC
(Groupstars LLC). Groupstars Jnan and Groupstars LLC are owned by the U.S. company
Groupstars Holding Inc. (Groupstars Holding). The period of review (POR) is January 1, 2001
through December 31, 2001. The facility that produced the subject merchandise was operated by two
different entities during the POR. 'Y unnan Jianshui County Chemica Industry Fectory (JCC), the entity
that operated the facility at the Sart of the POR, trandferred the facility to Y unnan Groupstars Chemical
Company Ltd. (the Joint Venture) during the POR. The Joint Venture is owned by Groupstars LLC
and JCC. Wewill refer to dl companiesin which Groupstars Holding has a direct or indirect interest
as“Groupstars’ collectively. Because both JCC and the Joint Venture produced during the POR, the
Department considered factors of production (FOP) data from both entities.

The Department conducted a verification of Groupstars in December 2002, and January 2003. At
verification, the Department noted certain discrepancies in, and omissons from, the information
reported by Groupstars, and the Department gpplied partid facts available in the preliminary results?
The Department issued its preliminary results of review on January 31, 2003. See Notice of
Prdiminary Results in the Antidumping Duty Adminigtrative Review of Potassum Permanganate from
the People' s Republic of China, 68 FR 7768 (February 18, 2003).

Subsequent to verification, the petitioner, Carus Chemical Company (Carus), argued that the records
presented to the Department to support the accuracy of Groupstars response are not reliable. Carus
supported its argument with factua information previoudy not on the record. Thisinformation includes
accounting records for the producer, JCC, and technical information, which purportedly demonstrates
that the reported materia consumption quantities and claimed yields could not be achieved usng

1 See memorandum to the file from John Conniff, | mport Compliance Specidist, Drew Jackson, Import Compliance
Speciaist, and Heidi Schriefer, Senior Accountant, concerning PRC Verification of Groupstars Chemical Co. Ltd.’s
responses in the 2001 Antidumping Duty Administrative Review of Potassium Permanganate from the People’s
Republic of Chinadated January 31, 2003 (PRC V erification Report), Summary of Findings at 37-38; see also Notice of
Preliminary Results in the Antidumping Duty Administrative Review of Potassium Permanganate from the People’s
Republic of China, 68 FR 7768 (February 18, 2003).
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Groupstars reported production process.? Considering that the argumentsin Carus submissions rlate
to the reiability of certain reported information and information obtained at verification, the Department
found that it was appropriate to have on the record the source documents that support Carus

argument. Therefore, the Department accepted this new factua information and provided the
respondent the opportunity to rebut this information with other factud information. See memorandum
from John Conniff, Import Compliance Specidig, to the file concerning Submission of technica
information by Carus Chemica Company, dated April 16, 2003, and memorandum from John Conniff,
Import Compliance Specidigt, to Thomas F. Futtner, Acting Office Director, concerning Submission of
Untimely Filed Factua Information by the Petitioner and the Respondent, dated July 30, 2003.

In response to the Department’ sinvitation to submit comments regarding the preliminary results, Carus
and Groupstars each submitted a case brief on May 7, 2003. Both parties submitted rebuttal briefs on
May 12, 2003. A hearing was held on July 24, 2003.

Discussion of the I ssues

Comment 1: Whether the Department Should Base Groupstar s Jinan’s Dumping Margin on
Total Adverse Facts Available

Carus argues that the Department should base Groupstars Jinan’s dumping margin on total AFA
because the underlying production and accounting records of Groupstars and its ffiliates are wholly
unreiable* As described in detail below, Carus bases its argument on its andlysis of the accounting
records obtained a verification and technical information regarding the production of potassum
permanganate. Carus contends that, notwithstanding the Department’ s verification, (which, Carus
clames, did not, and typicaly does not, address the integrity of the respondent’ s underlying records
becauseit is not afull-scale audit of the respondent’ s complete accounting system) an additiona
analysis of Groupstars accounting records is required because Groupstars admitted that it provided
fase records during the verification in the prior review. Moreover, Carus clamsthat in the ingant
review, Groupgars has followed a congstent pattern of supplying fase information and attempting to
midead the Department with respect to the completeness of U.S. sdles, U.S. price adjustments, and
factor usage. Carus argument regarding the use of totdl AFA and Groupstars rebuttal argument are

2 See Carus’ January 23, 2003 submission; see also Carus' April 9, 2003 submission (Technical Report) cited in Carus
Case Brief.

3 The memorandum addresses Carus April 9, 2003 submission regarding Groupstars consumption quantities and
production yields. In the memorandum, the Department determined it was appropriate to ask for, and accept, the new
factual information at issuein order to clarify Carus' argument. The Department provided Groupstars an opportunity
to respond to Carus' allegations, which it did on April 30, 2003.

“See Gourmet Equipment Corp. v. United States, No. 99-05-0062. 2000 Ct. Int'| Trade LEXIS (July 6, 2000) (Gourmet
Equipment); Bomont Industries v. United States, 733 F. Supp. 1507, 1508 (CIT 1990); Monsanto Company v. United
States, 698 F. Supp. 275, 281 (CIT 1988).
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st forth below.
A. U.S. Sales Completeness

Carus clamsthat Groupstars could not demonstrate thet it reported complete U.S. sdes information
because 1) its U.S. accounting records are significantly flawed, and 2) it failed to disclose certain
affiliated U.S. companies. According to Carus, the following flaws in Groupstars LLC' s accounting
records indicate a wholesde lack of the most basic accounting controls for sales and purchases. 1)
lack of accounting controls for tracking accounts receivables by customer; 2) afalure to keep copies
of incoming checks, 3) use of off-book saesinvoices without a unified invoice numbering system; 4)
accounting entries which make it impossible to reconcile individua saes transactions to the company’s
accounts, 5) lack of accounting controls over expenses (e.g., no indication on checking records as to
the nature of certain expenses,®> mixing of persond and business expenses, posting expenses to the
wrong accounts, use of lump-sum entries which hide transaction detailsincluding details regarding
Groupstars LLC' s purchases of potassum permanganate), posting transactions of one company in the
accounts of another affiliated company; and 6) lack of inventory controls as demonstrated by
discrepancies between sales and inventory records.

With respect to the undisclosed companies discovered at verification,® Carus mantains that the
Department was required to examine the books and records of these affiliated companiesin order to
confirm U.S. sales completeness. However, Carus notes that the Department was never provided with
any (or at least complete) records, for a number of these undisclosed companies, even though there are
indications that some of these companies were active. Moreover, Carus notes that Groupstars failed to
provide accounting records for Groupstars Holding, which, despite Groupstars claim that the holding
company had no business activity, islisted as active during 2001 in Dunn and Bradstreet reports.

Carus argues that Groupstars Holding, by the terms of its articles of incorporation, should have had
financid records available for the Department’ s inspection. See Carus Case Brief a 60. Given that
there is evidence of commingling of expenses of two companiesin which Mr. J held direct or indirect
interests (i.e., Groupstars LL C and New Phoenix Internationa Trade Corporation (New Phoenix)),
Carus contends that the discovery of the unreported companies compromises the whole verification.
Further, Carus argues that because the Department was unable to review records for al these
unreported companies it cannot determine what was sold by these companies or what expenses they
incurred.

5 Carus notes that thereisan * unspecified” disbursement recorded in Groupstars LLC’ s sales account and contends
that this disbursement must be considered an unreported sales rebate.

®At verification, the Department obtained evidence identifying Mr. Ji asthe incorporator of these companies.
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Groupstars, however, argues that the U.S. Veification Report” shows that the Department was able to
verify sdes completeness, finding only discrepancies related to Groupstars reported inland freight and
indirect salling expenses. Noting specific procedures described in the U.S. Verification Report,
Groupstars argues that the report establishes the adequacy of Groupstars' records. Groupstars aso
contends that the Department was unable to find any evidence that the undisclosed companies were
involved in sdes of potassum permanganate.

B. Rdiability of Groupstars PRC records

Carus argues that Groupstars failed to demonstrate completeness of its sles® because its sdes and
accounting records lack integrity and also reved inconsstencies. Thus, Carus argues, the Department
should resort to facts available. See, eg., Usnas Sderurgicas De Minas Gerais, SA. v. United States,
No. 93-09-00557-AD, 1998 Ct. Int’| Trade LEXIS 107 (July 24, 1998) (noting that serioudy flawed
sdes data and non-matching sdes justify use of best information available); Fujian Mach. & Equip.
Imp. & Exp. Corp. v. United States, 178 F. Supp. 2d 1305,1325-6 (CIT 2001) (Fujian) (noting
incomplete and imperfect sdes information judtifies use of facts avallable).

As aspecific example of the lack of integrity in Groupstars PRC records, Carus contends that
Groupgtars presented to the Department at verification invoices for export sales by JCC that are, most
likely, fraudulent. Carus contends that the suspect JCC export salesinvoices contain numerous
apparent errors. In particular, one of the two types of JCC invoices presented by Groupstars: 1) lists
no destinations or has the destinations written in Chinese; 2) has no integrity to the invoice numbering
system; 3) lacks contract numbers or has repetitive contract numbers, 4) has apparent mistakes in the
customer names; and, 5) lacks government chops, stamps or other markings.® Carus also argues that
the PRC Veification Report concludes that the listed destinations and monthly quantities of these
suspect invoices do not reconcile to JCC' s reported export sales. Carus argues that the numerous
gpparent errorsin the JCC invoices taken at verification either mean that they are not actua company
records or that JCC has no management or accounting controls. Moreover, Carus notes that thereis
no evidence on the record that shows that the Department examined standard, government mandated
export documentation such as packing ligts, bills of lading or shipping bills, and, therefore, the invoices
are not supported by secondary records. In either case, Carus argues, the Department may not rely on
these records, and therefore must apply AFA. See Antidumping Duty Adminigtrative Review of

’See memorandum to the file from John Conniff, Import Compliance Specialist, Drew Jackson, Import Compliance
Specialist, concerning U.S. Verification of Groupstars Chemical Co. Ltd.’ s responses in the 2001 Antidumping Duty
Administrative Review of Potassium Permanganate from the People's Republic of China, dated January 31, 2003 (U.S.

Verification Report).

8carus argues that Groupstars and JCC should be collapsed (see Comment 2) and the deficienciesin JCC’ s export
salesinvoicesindicate that these invoices cannot be relied upon to verify sales completeness.

9See PRC Verification Report, Jianshui (JCC) Exhibit 29.
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Certain Cased Pencils from the People's Republic of China, 66 FR 37638 (July 19, 2001) and
accompanying Issues and Decision Memorandum at Comment 1 (wherein the Department applied total
AFA because respondent did not provide complete sales records).

As further evidence of the unrdiability of Groupstars PRC sdes and accounting records, Carus
maintains that JCC made significant POR export saes of potassum permanganate that do not appear in
the export sales documentation presented at verification. Carus notesthat in its January 23, 2003
submission to the Department, it submitted documentation relating to its purchases of potassum
permanganate from JCC for shipment to Mexico that are not reflected in the export sales
documentation obtained at verification. Carus contends that the sles documents it submitted show that
it purchased potassium permanganate directly from JCC, and that the subject merchandise went
directly from the PRC to Mexico (i.e., ho intervening parties or countries were involved in the
transaction). Carus further argues that these invoices cannot be tied to export sales that have been
reported to the Department, and that their existence suggests the possibility of a second set of
undisclosed books.

Carus ds0 argues that irregularitiesin tax records presented by Groupstars demonstrate that the
Department was denied an opportunity to conduct a full audit of necessary books and records.
Specificdly, Carus argues that the verification exhibits reved the existence of two separate VAT tax
identification numbers and an undisclosed bank account for JCC. According to Carus, this suggests that
JCC operated as two distinct business entities during the POR, and that the Department was denied the
opportunity to audit the books of the second entity. Carus further argues that the VAT invoices for
transfers from the Joint Venture to Groupstars Jinan revea an undisclosed bank account for the Joint
Venture that could have been used to hide sales from the Department.

Groupstars, however, argues that the PRC Verification Report shows that the Department was able to
verify sdes completeness. Noting specific procedures described in the PRC Verification Report,
Groupgtars argues that the report establishes the adequacy of Groupstars' records.

According to Groupgtars, it provided complete export sales documentation to the Department at
verification, and has therefore demonstrated sales completeness. Specificaly, Groupstars argues that
Department verifiers examined al of JCC's sdes records and found no indication of unreported U.S.
saes. Moreover, Groupstars contends that its officias could not have had the opportunity to forge a
complete set of JCC export invoices in the short amount of time they were given to produce them at
verification. Groupstars further argues that while JICC's monthly sales quantities and destinations do not
reconcile with JCC’ s reported export saes, its records for the POR as awhole do reconcile.

Groupstars further claims that documents placed on the record by Carus regarding the potassum
permanganate it purchased from JCC and shipped to Mexico during the POR do not indicate that
Groupstars failed to demonstrate saes completeness. The sdes at issue, Groupstars maintains, were
made by an independent trader who bought potassum permanganate from JCC and sold it to Carus.
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Groupstars contends that at the time of verification, JCC' s sdles staff only knew that one of the sdles a
issue was made to a U.S. company that arranged for the merchandise to be shipped to Mexico, and,
therefore, they were only able to disclose the ultimate destination of this sde to the Department.

Additionaly, Groupstars argues that the verification report does not establish that JCC operated as two
distinct entities during the POR or that Groupgtars intentionaly withheld bank account information from
the Department. Groupstars claims that only one JCC entity operated during the POR, and Carus
assertion that JCC operated as more than one entity with more than one name during the POR can be
atributed to amistaken trandation of a Chinese language document. Additiondly, Groupstars argues
that the second bank account number identified on JCC's VAT documents can be explained by the fact
that the bank changed JCC'’ s bank account number when it changed its record keeping system. See
Groupstars Reply Brief a 43. Groupstars did not comment on Carus' alegation that the Joint Venture
maintained an additional, unreported bank account.

C. Reliability of Records Used to Support Factors of Production Data

Carus argues that Groupstars' reported consumption quantities cannot be correct, that any records that
support these claimed consumption quantities must be inaccurate, and that the Department may not rely
on these records to caculate amargin for Groupstars. Carus contends that the laws of chemistry and
known facts of chemica engineering demondrate that Groupstars Sgnificantly understated its
consumption quantities for key inputs.

Carus argues that Groupgtars hasfalled to effectively judtify its clams of low input requirements. Carus
arguesthat in daiming that its yidds'® are not implausible so long as they do not exceed 100 percent
Groupstars has made an implausible assertion that ignores red world forces and conditions that
congtrain chemical reactions. Carus contends that Groupstars production processis far less
technologicaly advanced than that of other potassum permanganate producers known to Carus, and
therefore must have significantly lower actua yieldsthan it has reported. Carus adso notesthat a 1998
Chinese article that compares the Chinese potassum permanganate production technology with other
technol ogies around the world emphasizes the relaive inefficiency of the Chinese process. See Carus
Case Brief at 19.

Carus contends that Groupstars claims of high efficiency and correspondingly high yields are not
crediblein light of scientific, technical, and rea world condraints on efficiency. Carus dams that
chemical Sde reections, the ingbility to effectively control temperature, production equipment design,
the ability to bring materias close together and the existence of multiple steps in the production process
al influence efficiency. Carus argues that an andyss of Groupgtars production processin light of the
foregoing red world congraints disproves Groupstars clams of high yields. Initsanayss, Carus

OFactor yields are expressed as percentages of raw materials that undergo complete conversion to the finished
product.

-7-



technical experts compared Groupstars production process with those used by 12 other current and
former producers of potassum permanganate and determined that Groupstarsis the least efficient, and
therefore must require more inputs than it has reported.

Carus points to specific reasons why, in its estimation, Groupstars  production process is inefficient and
must require more inputs than Groupstars has reported.  Specificdly, Carus cites technica reasons why
Groupstars must have understated its consumption of manganese ore, potassum hydroxide, lime (or
limestone),** cod, and electricity. Carus further argues that Groupstars claim of low waste production
is further evidence of the unrdiability of its reported data. Carus argues that Groupstars has clamed to
generate Sgnificantly less waste than ether of the two Carus fadilities, which istechnicaly unfeasible
given Groupstars less advanced production process.

Carus argues that Groupgtars judtification of its yieds and its explanation of its input specifications,
which were offered at verification, cast further doubt on the credibility of Groupstars clams. Carus
argues that Groupstars has not adequately explained the loss of the finished product that was indicated
by the presence of purple liquid on the floor of its production facility. Carus has argued thet the
exigence of a purple liquid, which contains finished potassum permanganate, on the production
facility’ sfloor is evidence that finished product leaks out of Groupgtars system. Carus dso maintains
that the ore that Groupstars reported using lacks a sufficient percentage of manganese dioxide to
support Groupstars ore usage clams, and that Groupstars claim that other manganese compoundsin
the ore increase its effective manganese dioxide content areimplausible. Additiondly, Carus notes that
Groupgtars claimed yidlds are based on full converson of al of the other manganese compounds in the
ore, however, Groupstars has only claimed that these other manganese compounds undergo partia
conversion. Moreover, Carus contends that Groupstars' roasting temperatures are too low for these
manganese compounds to undergo significant converson. Carus dso argues that Groupstars' relatively
low roagting temperature is unlikely to result in the high yields dlaimed by Groupdars.

Carus further argues that the report by Carus' technical experts has not been successfully discredited
by Groupstars. Specificdly, Carus maintains that its most essentia technica arguments have not been
refuted by Groupstars, including the argument that other manganese compounds will not convert to
manganese dioxide at the low temperatures that Groupstars uses in the roasting process. Carus dso
argues that Groupstars response to the Technical Report impermissibly used ranged proprietary data
from another PRC respondent, Zunyi Chemica Factory (Zunyi), in aprior review.*? Carus claimsthat

Hearus arguesthat it is unclear from the record what form of lime or limestone Groupstars actually usesin its
production process. See infra Comment 5.

2The Department rejected Groupstars' submission because it contained business proprietary data of a party that
was not subject to thisreview, and there was no evidence that this party consented to the release of this
information. See L etter to from Howard Smith, Program Manager, to Counsel for Groupstars, 2001 Administrative
Review of Potassium Permanganate from the People’ s Republic of China- Return of April 30, 2003 Submission (July
11, 2003).
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Groupstars contention that its reported consumption quantities are reasonable because they are Smilar
to Zunyi’ s consumption quantities is not plausible because the Zunyi production processis more
efficient than that of Groupgars.

Groupstars argues that no technica claim raised by Carus prior to verification has merit, and that any
clam raised after verification need not be addressed. Nonetheless, Groupstars arguesthat Carus
Technicd Report includes information regarding a production process smilar to Groupstars process
which establishes that the claimed yidlds are reasonable. Groupstars also argues that Carus Technica
Report provides no more than unverified estimates of Groupstars actud yields, and may not be
subgtituted for yields supported by verified FOP data. Moreover, Groupstars argues that ranged FOP
data from the Department’ s review of Zunyi, which it permissibly placed on the record of this review,
supports its claim that the reported yields are reasonable. Groupstars aso argues that its claimed yields
are not unreasonable for the chemica industry.

Carus asks the Department to have experts with the requisite technica training review the technica
issuesit hasraised in thisreview. Specificdly, Carus requests that the Department have these issues
reviewed and anayzed by achemica engineer with gopropriate red world knowledge of chemica
production processes.

Carus argues that Groupstars has not successfully rebutted Carus clamsthat Groupstars' factor data
areincorrect because the factor data are based on yields that Groupstars cannot achieve. Additiondly,
Carus clamsthat its Technica Report shows that Groupstars defense of its yields cannot be correct.
See Carus Brief a 26-29. Moreover, Carus argues that Groupstars itself has refuted its centrd clam
that other manganese compounds in the ore it uses undergo conversion to finished product by noting
that these other manganese compounds do not participate fully in reactions during production.
Additiondly, Carus notes that Groupstars itself has Sated that potassum permanganate cannot be
produced from ore that does not contain manganese dioxide.

Groupstars, on the other hand, argues that the Department’ s verification report established the accuracy
of its FOP data. According to Groupstars, the Department conducted a thorough verification and found
no evidence that Groupstars FOPs were understated. Additionally, Groupstars contends that it has no
incentive to understate FOPs to achieve alow margin because the price of potassum permanganate in
the United States is high.

Moreover, Groupstars argues that it does not need to respond to each point raised in Carus Technica
Report. Groupstars contends that Carus could have submitted its technically-based assertion prior to
the verification so that Groupgtars officids could have had the opportunity to respond to dlegations
regarding itsyields. Groupstars further arguesthat it would be unfair to alow an independent expert to
review the technica data at atime in the proceeding when Groupstars would not be allowed to respond
to any questions that may beraised. Additionaly, Groupstars contends that no provision in the law
requires it to submit highly technica arguments from independent chemicd expertsto judtify itsyields,
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but rather it requires arespondent to make its books and records available for the Department’s
ingpection, which it has done.

Groupstars refutes some specific alegations regarding its production process made by Carus.
Specificdly, Groupstars argues that its claimed yields do not violate laws of chemistry because its
clamed yields are less than 100 percent, and only ayield greater than 100 percent violates the laws of
chemigry. Additionaly, Groupgars argues tha high yields are not unusud in the chemica industry.
Groupstars dso contends that its open system and long processing times dlow it to redize its clamed
yidds. With reference to its clamed yidd for manganese dioxide, Groupgtars reassartsits clam that
manganese compounds other than manganese dioxide in the ore it uses undergo conversion to the
finished product, effectively increasing itsyield. Responding to Carus' dlegation that Groupstars oven
temperature istoo low for certain chemicd reactions to take place, Groupstars argues thet the
conditions under which Department verifiers observed Groupstars materid reactant temperature
readings caused a discrepancy between the actua reactant temperatures and those recorded in the
PRC Veification Report. Addressing Carus dlegations regarding Groupstars use of daked lime (see
footnote 11 above), Groupstars argues that the Department verifiers saw Groupstars lime daking
equipment a verification.

D. Whether Groupstars Has Failed to Report All Sdlling Expenses

Carus argues that the Department must employ total AFA because Groupstars U.S. records do not
reflect sgnificant additiona expenses associated with adjustments to the U.S. price. In support of its
argument, Carus cdlams thet it isimpossible to determine from Groupstars U.S. records whether
Groupstars has accurately reported al sdling expensesincurred in the United States.

Firgt, Carus argues that multiple problems exist regarding the expenses in the accounts of Groupstars
LCC and New Phoenix, which make it impossible to determine whether Groupstars has reported all of
its sdling expenses. Specificdly, Carus clams that many of Groupstars and New Phoenix’ s expenses
are not segregated, and show significant commingling of accounts. ¥ Carus points to instances of New
Phoenix and Groupstars paying expenses related to the other’ s business activity. Carus dso argues that
expense records lack detail and show sgnificant instances of payment of persona expenses. Further,
Carus contends that neither Groupstars nor New Phoenix has reliable inventory control mechanismsin
place. Finaly, Carus argues that the records of New Phoenix and Groupstars are unrdliable because
they are based on year-end journa entries, which hide al detail necessary for ameaningful audit.

Second, Carus contends that New Phoenix’ s accounts contain unexplained expenses, including
movement expenses, which do not appear to be related to Groupstars or New Phoenix’ s sdes. Given
the lack of detail in the records of these companies, the commingling of accounts, and the fact that New

13Als0, Carus notes that there are accounti ng irregularities with respect to fund transfers between New Phoenix and
Groupstars.
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Phoenix’ s expenses and bank withdrawals went unchecked during verification,
Carusarguesitisimpossbleto trace al of Groupstars selling expenses.

Third, Carus contends that Groupstars did not make the books and records of other companies (which
were located at the same address as Groupstars LL C but not disclosed to the Department prior to
verification) available for the Department’ singpection. Thus, Carus argues there is no basis to conclude
that Groupgtars did not use these other affiliated companies to hide subject merchandise sdlling
eXpenses.

Carus a0 contends that irregularities surrounding Groupstars U.S. banking activities cast doubt on the
integrity of its U.S. records. According to Carus, Groupstars primary provider of banking servicesis
an dfiliate of Groupgtars, afact that Groupstars has not disclosed. Carus dleges that this undisclosed
affiliation is supported by record evidence indicating that Mr. Ji is an owner of the Busness Bank of
Baton Rouge, the principal bank of both Groupstars and New Phoenix. Carus further argues U.S.
verification exhibits show that Groupstars failed to disclose bank accounts for Groupstars LLC, New
Phoenix, and the accounts for other business entities with which Mr. J isinvolved.

Groupstars, however, contends that the U.S. Verification Report establishes the overall adequacy of its
books and records, and that the Department only found discrepancies rdating to inland freight and
sling expenses. Specificaly, Groupstars contends that the Department examined New Phoenix’s
records and addressed the inability to segregate Groupstars and New Phoenix’ s selling expenses by
basing Groupstars indirect selling expenses on the expenses of both Groupstars and New Phoenix in
the preliminary results. Groupstars adso notes that the Department was able to verify both Groupstars
and New Phoenix’ stota sdlling expenses. Moreover, Groupstars asserts that during the POR, New
Phoenix was essentidly an inactive company, which remained open only to dedl with an outstanding
debt for its crawfish busness. Additiondly, Groupstars argues that the Department took the
extraordinary step of examining Mr. J’s persona income tax return and found no evidence of hidden
sling expenses. With respect to Mr. J’ s relationship with the Business Bank of Baton Rouge,
Groupstars, clamsthat Mr. J is one of over 100 investors in the bank and that this does not indicate
that Mr. Ji controls the bank’s operations. In addition, Groupstars claims that the Department found no
evidence that it used affiliated U.S. companies to hide sdling expenses. Groupstars further states thet it
is not unreasonable for Groupstars Holding and other U.S. affiliates to have no financid statements
because these companies had no business activities during the POR.

E. Whether Groupstarsis Affiliated with ItsFirst U.S. Customer

Carus argues that the arm’ s length nature of Groupstars transactions has not been established because
Groupstars is affiliated with its customer, F2 Industries (F2). According to Carus, Groupstars has not
disclosed the relationship between itself and F2 or the family that owns and operates F2, the Ferrells.
As evidence of affiliation between Groupstars and F2, Carus notes that an individua involved in F2
borrowed an ungpecified amount of money from New Phoenix, under unspecified terms for unknown
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reasons. See, eq., Cetan Weded Sainless Sted Pipe from Tawan: Find Results of Adminidrative
Review, 62 FR 37543, 37549-50 (July 14, 1997); Mitsubishi Heavy Indudtries, Ltd. v. United States,
54 F. Supp. 2d 1183 (CIT) (1999). Carus contends that section 773(33)(G) of the Act and the
Statement of Adminigrative Action (SAA) accompanying the Uruguay Round Agreements Act, H.R.
Doc. No. 103-316 at 870 (1994) support afinding of affiliation because of the loan discovered at
verification. Carus notes that the Department has applied AFA in cases where parties have failed to
disclose efiliations with dlegedly independent customers. See Freshwater Crawfish Tail Meset from the
People' s Republic of China: Natice of Find Results of Antidumping Duty Adminidirative Review, 68
FR 19504 (Apr. 21, 2003) and accompanying | ssues and Decison Memorandum a Comment 3.

In furtherance of its argument that Groupstars is affiliated with F2, Carus argues that Groupstars made
payments to family members of individuasinvolved in F2 during the POR. Carus contends that
gatements made during the U.S. verification and documents presented to the Department suggest that
Groupstars made fad se statements about its payments to, and business relationship with, certain
individuasinvolved in F2. Carus notes that payments to afamily member of someone involved in F2,
are not plausibly explained by Groupstars statements that they were made for that person’s services as
asdes agent of cacium hyperchlorite, which Groupstars has not reported to have sold, and sodium
hexametaphosphate (sodium hex).

Carus further argues that Groupstars and F2 have a close buyer sdller relationship because dl of
Groupstars sdes of potassum permanganate during this review and the prior review have been ether
to F2, or through one of the owners of F2 who was dso involved in afailed joint venture with Mr. J,
one of Groupstars owners. Carus clamsthat this supports afinding of affiliation between Groupstars
and F2 under the SAA. See SAA at 838. Additiondly, Carus notes that a business relationship
between Mr. J and one of the owners of F2 involving a past venture continues into the POR. Carus
clamsthat this past business relationship, which extends into the POR, is areason to suspect that prices
between Groupstars and F2 were not negotiated at arm’s length.

Carus also argues that F2 does not gppear to be alegitimate company. Carus contends that the
legitimacy of the company is suspect because a Dunn & Bradstreet report shows that the company has
no listed owners, has an atorney as aregistered agent, and lists minimal transactions (in the hundreds of
dollars) during 2001. Carus dso arguesthat copies of checksissued by F2, which show that F2 paid
money to its customer, raise questions about the legitimacy of F2's commercid activities.

Groupgtars, however, contends that the verification report establishes the arm’s length rel ationship
between Groupstars and F2. Groupstars argues that Mr. J and F2 are unrelated entities and that Mr.
J neither owns nor controls F2. Groupgtars further clams that an individuad involved in F2 was not
personaly responsible during the POR for any of the debts from the failed venture, as Carus clams.
Additiondly, Groupstars argues that it adequately explained payments to the family member of an
individua involved in F2 and that no unreported rebates to F2 occurred during the POR.
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F. Whether Groupstar s has Cooperated to the Best of I1tsAbility in This Review

Carus dleges that Groupstars has not acted to the best of its ability in providing the Department with
accurate and truthful information, has abused the Department’ s certification rules,** and must therefore
recaivetotad AFA. Carusarguesthat Groupstars has. 1) submitted to the Department certified but
untrue statements about the source of certain proposed Indian factor vaues and price quotes, 2) failed
to disclose a freight forwarding office and two leased warehouses; 3) submitted fal se statements about
the length of production at the potassum permanganate facility and about the sales activities of itsjoint
venture partner; 4) made fase satements explaining an improvement in factor utilization; 5) fasdy
portrayed the extent of New Phoenix’ s business activity; and, 6) submitted a fase trandation of the job
title of atrader involved with JCC's export sdles. Arguing that Groupstars has violated the
Department’ s certification rules, which ensure that the information submitted to the Department is
complete and accurate,® Carus argues that Groupstars failed to certify multiple statements, with the
gpparent intent of submitting questionable information on the record. Carus argues that the
untrustworthiness of Groupstars  responses interferes with the Department’ s ability to determine
margins on the basis of true, accurate, and complete information. See Fina Determination of Sdles at
Less Than Fair Vaue: Certain Cut-to-L ength Carbon Quality Stedl Plate from the People' s Republic
of China, 62 FR 61964, 61987 (November 20, 1997) and accompanying Issues and Decisions
Memorandum at Comment 29 (CTL Hate from the PRC) (noting the Department’s “ overarching
mandate to select the ‘best’ available data’); Certain Cased Pencils from the People's Republic of
China; Fina Results and Partial Rescisson of Antidumping Duty Adminidrative Review, 67 FR 48612
(July 25, 2002) (Certain Cased Pencils from the PRC) (noting the Department’ s obligation to review dl
data and then determine what congtitutes best information).

Carus further argues that stlatements in this review about the 2000 new shipper review demondgtrate
Groupstars lack of credibility. Specificaly, Carus argues that afinancial statement presented to the
Department in the 2000 review that covers a portion of the instant POR does not reconcile with clams
Groupstars has submitted in this review, and that statements made by Groupstars about production in
the 2000 review were contradicted by information obtained at verification. Moreover, Carus argues
that Groupstars made materidly false statements even after it reponded to the Department’ s request

145ee section 351.303(g) of the Department’ s regulations.

Bearus argues that the Department’ s certification process provides a critical assurance of the completeness and
accuracy of the factual information. Carus points out, “{t} he Department has noted that ‘{ w} e assume that legal
counsel, other representatives, and company officials are acting in good faith when they certify to the completeness
and accuracy of aspecific submission.” Antidumping Duties; Countervailing Duties, 62 FR 27296, 27338 (May 19,
1997). Additionally, parties and counsel that submit false certifications are subject to criminal liability. 18 U.S.C.
section 1001.”
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that it admit to al fase representations about the 2000 review. Carus further contends that the
Department must consider Groupstars misrepresentations in the 2000 review, when assessing its
credibility in thisingtant review (e.g., Carus notesthat Groupstars admitted it cooperated with JCC to
manipulate the production information it submitted during the Department’ s 2000 new shipper review of
the order. This manipulation included presenting false production and inter-company sdes information
to the Department). See Gourmet Equipment, No. 99-05-00262, 2000 Ct. Int’| Trade LEXIS 82
(duly 6, 2000). Inlight of the foregoing, Carus believes that Groupstars must recelve tota AFA.

Groupgtars, however, argues that it has made no untrue certifications in this review, and thus application
of AFA isunwarranted. It arguesthat it received its Indian factor vaue quotes from a consultant, and
that it did not dter the documentsit received. Groupstars clams that the warehouse facilities, which it
did not disclose to the Department, were operated by alogistical services company, not Groupstars.
Additiondly, Groupstars argues that the Joint VVenture only had five months of production during the
POR, and that JCC previoudy produced in the plant during the POR, and that it did not, therefore,
make inaccurate statements about when production took place. Groupstars also arguesthat it
submitted accurate FOP data for both JCC and Groupstars during the POR, and that these data have
been verified by the Department. Groupstars further contends that New Phoenix was essentidly
inactive during the POR, only remaining open to resolve one outstanding debt issue rdating to
operaionsinvolving non-subject merchandise. Groupstars dso argues that it did not submit a
conflicting financid statement on the record of this review, but rather Carus submitted the statement,
which Groupstars had submitted in aprior review. Findly, Groupstars argues that it submitted
documents that clearly stated that JCC did business with an independent trader, and thusit did not filea
fdsetrandation. Additionaly, Groupstars argues that it did not violate certification requirements. It
argues that al submissons made to the Department have been reviewed by both client and counsd and
that it “stands behind” dl submissons made during this review.

G. Whether Groupstars Should Recelve the PRC-Wide Rate as Total AFA

Carus argues that for the reasons discussed above, Groupstars has established a pattern of deception
that should result in its receiving the current PRC-wide rate astotal AFA. Citing section 776(b) of the
Act, Carus notes that the Department may select historical marginsin acase astotal AFA. Carus
contends that there is ample authority that supports the gpplication of total AFA inthiscase. Carus
notes that the Department has an obligation to assure that antidumping duties are determined on the
basis of true accurate and complete information. See CTL Pate from the PRC; Certain Cased Pencils
from the PRC. Carus cites section 351.308 of the Department’ s regulations, and a number of cases,
which it believes supports the application of total AFA in cases where the respondent does not provide
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complete or reliable information.

Carus argues that Groupstars conduct in thisreview is at least aswrongful as the conduct of the
respondents who received total AFA in Sugiyama Chain Co., Ltd. v. United States,*” Borden | and
Borden I1,*® Sted Authority of India,*® and Hevedfil.*® Moreover, Carus argues that failing to apply
totd AFA to Groupstars, which provided extensive fase, mideading and unrdiable information to the
Department, would send a Sgnd to future respondents that may attempt to manipulate the review
process.

Groupstars argues that its responses have been verified and thus there is no basis for applying AFA.
Moreover, Groupstars argues that the use of facts available is not warranted because it has fulfilled its
obligations to provide information required under section 776(a)(2) of the Act. Groupstars aso argues
that under the Uruguay Round Agreements Act’s high standard required for the gpplication of an
adverseinference , which, in principle, isincorporated in section 776(b) of the Act, the Department
may not make an adverse inference unless it first determines that the party has “failed to cooperate to
the best of its ability to comply with arequest for information.” Citing Article 6.8 of The Agreement on
Implementation of Article VI of the Agreement on Tariffs and Trade 1994 (Antidumping Agreement)
and Annex I1, 5, Groupstars clams that the Department may not make an adverse inference against
Groupstars because it has honestly supplied dl the necessary information and has not impeded the find
determination.

8carus cites the following cases to support the application of total AFA: Steel Authority of India, Ltd., 149 F. Supp.
2d 921, 926 (CIT 2001) (Steel Authority of India): Borden I, 4 F. Supp. 2d 1221 (CIT 1998); Borden I1, No. 96-08-01970
1998 Ct. Int'l Trade LEX1S 166 (December 16, 1998) aff' d 216 F.3d 1027 (Fed. Cir. 2000), rev’ d on other grounds, 243
F.3d 1301 (Fed. Cir. 2001); Fujian, 178 F. Supp. 2d 1305 (CIT 2001).

995U.s. App. Lexis 17075 (Fed. Cir. 1995) (where the Department concluded that the severity of the discrepancies
and the respondent’ s lack of cooperation significantly impeded the review process and warranted the use of adverse
facts).

18Borden 1, 4 F. Supp 2d 1221 (CIT 1998) and Borden 11, No. 96-08-01970, 1998 Ct. Int'| Trade LEXIS 166 (December
16, 1998) (where the respondent was found to have engaged in a pattern of behavior such that the Department was
justified in drawing an adverse inference).

19149 F. Supp. 2d at 926 (CIT 2001) (where the respondent’ s data contained such pervasive flaws that the
Department concluded that the data submitted was wholly unreliable).

2Hevealfil SDN. BHD v. United States, No. 98-04-00908, 2001 Ct. Int'| Trade LEXIS 25 (February 27, 2001) (where the
Department used AFA against one of the respondents because its records on cost of production and constructed
value were either incomplete or could not be reconciled).
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Groupstars also argues that the Department cannot meet the high standard for application of AFA
required by the courts. Groupstars argues that the Department can only apply AFA after completing a
reasoned inquiry. See Nippon Stedl Corp. v. United States, 118 F. Supp. 2d 1366 (CIT 2000)
(Nippon) (ctng Borden I, 4 F. Supp. 2d 1221, 1247 (CIT 1558) and Mammesmanmrohen-Werke AG
v. United States, 77 F. Supp. 2d 1302, 1325 (CIT 1999) (Mannesman). The Department may not,
Groupstars notes, base an AFA decision on “mere suspicions or vague hints.” Nippon, 118 F. Supp.
2d at 1377-1378 (CIT 2000) (citing Mannesman, 77 F. Supp. 2d at 1313-14 (CIT 1999) quoting
Borden I, 4 F. Supp. 2d a 1246-47 (CIT 1998)). Moreover, Groupstars asserts that the antidumping
law may not be used as a punitive tool, but rather as aremedia measure, and that the Department must
not stray from its statutorily imposed duty to determine dumping margins as accurately as possible.

The Department’s Position:

Upon further anadysis of the accounting records provided to support Groupstars  response, we find that
these records cannot be relied upon. As discussed below, we have determined to base Groupstars
dumping margin on totd AFA for the find results of review.

Firgt, in addition to the reporting failures identified under the “U.S. Sales Completeness’ and “Factors
of Production Data’ sections below, the respondent has reported and certified incongstent information
aswdl asinformation that ultimately proved to be incorrect, establishing a pattern of providing
incomplete, inaccurate, and, in some cases, unverifiable information.?* Spedificaly:

. Groupstars provided conflicting information as to when the Joint Venture, which operated the
production facility during a portion of the POR, was formed.?2

. Groupstars provided inaccurate information regarding JCC' s operations after JCC transferred
its potassum permanganate facility to the Joint Venture. Specificaly, Groupgtarsinitialy
reported that JCC was not involved in the distribution or sale of potassum permanganate after
trandfarring the facility.?® Later, Groupstars reported that JCC sold potassium permanganate

2LAls0, at verification, the Department obtained additional information regarding the relationship between Mr. Ji and
one of the owners of F2. Groupstars reported that it is not affiliated with F2. Nevertheless, thereisaconsiderable
amount of information on the record regarding along-term business relationship between Mr Ji and one of the
owners of F2.

225ee Groupstars' October 21, 2002 supplemental questionnaire response at 11-13.
235ee Groupstars September 12, 2002 supplemental questionnaire response at 1.
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during the POR.%*

Groupstars failed to identify one of its PRC sales offices despite two requests by the
Department in supplementa questionnaires that it report al sales offices and production
fadilities®® The additiond office was discovered by the Department a verification.?

Groupstarsindicated thet it had reported al of the bank accounts for the Joint Venture and for
Groupstars-Jnan during the POR.? At verification we noted that Groupstars failed to report al
of the Joint VVenture' s bank accounts.?®

Groupgtarsinitialy reported that New Phoenix, a company solely owned by Mr. J, who is one
of three shareholders of Groupstars Holding and the sole employee of Groupstars LLC, was
not an active business and made no payments on Groupstars behaf.® However, records
submitted by Groupstars show that New Phoenix conducted business during the POR.*
Furthermore, at verification the Department found evidence that some of GroupstarsLLC's
expenses gppeared to have been paid out of New Phoenix’s accounts. For other New
Phoenix expenses, it was not clear from the records examined at verification whether the
expenses related solely to New Phoenix’ s operations. Given the lack of accounting controls
with respect to the classfication of expenses, the Department found that Groupstars LLC's
financid records could not be relied upon to caculate the company’ sindirect selling expenses.
For the preliminary results of thisreview, as partid facts available, the Department calculated
indirect salling expenses based on the totd indirect sdling expenses incurred by both
Groupstars LLC and New Phoenix. See Caculaionsfor the Prliminary Results of the
Adminidrative Review of Potassum Permanganate from the PRC covering the period of review

245ee Groupstars October 21, 2002 supplemental questionnaire response at 1.

Psee Groupstars’ April 3, 2003 section A questionnaire response at 8; seeaso Groupstars September 12, 2002
supplemental response at 7.

Zaie PRC Verification Report at 3.

27 See Groupstars' August 5, 2002 supplemental response at Appendix S1-A6 and Appendix S1-A9.

25ee Carus' January 23, 2003 submission to the Department at 13 (footnote 18) and PRC Verification Report at 7-8.

29 See Groupstars’ August 5, 2002 supplemental response at 9 and Groupstars’ September 12, 2002 supplemental
response at 17.

30 See Groupstars October 21, 2002 supplemental response at Appendix S3-3.

-17-



(POR), January 1, 2001, through December 31, 2001: Groupstars Chemical Co. Ltd., dated
January 31, 2003.

. Groupstars, the respondent in the prior new shipper review, made fa se satements regarding
that review in theinstant review.! During the course of the instant review, Groupstars admitted
that it “ submitted false information in the last review and did not cooperate to the best of thelr
ahility”.** To darify the record, in certified satements made in the instant review, Groupstars
admitted that one of the two producersidentified in the new shipper review actudly did not
produce potassium permanganate3® At veification in the ingtant review, Groupstars officids
contradicted these certified statements regarding the identity of the producer in the new shipper
review. Ultimady, Groupstars officids admitted that they had not told the truth at verification
with respect to the identity of the producer of the merchandise shipped during the new shipper
POR. Groupdtars officids stated, and provided documentation indicating, that the merchandise
in question was produced by a previoudy unidentified supplier.>* Almogt dl of the source
documents that the Department relied on during the ingtant review were generated at the same
time that Groupstars was participating in the prior new shipper review. Furthermore, in the new
shipper review, JCC provided Groupstars with FOP data and participated in the verification
even though it had not supplied Groupstars with potassium permanganate during the new
shipper POR.

The Department has congdered these instances of reporting inconsstent and inaccurate informetion in
examining whether the records presented in support of the respondent’s sales and factor of production
information may be relied upon and in determining whether the respondent has cooperated to the best
of its ability. For the reasons discussed below, we find that, in accordance with sections 776(a)(2)(D)
and 776(b) of the Act, the use of AFA is appropriate for these find results of review.

3l on February 28, 2001, the Department initiated a new shipper review of Groupstars covering the period January 1,
2000 through December 31, 2000. See Potassium Permanganate From the People's Republic of China: Initiation of

Antidumping New Shipper Review, 66 FR 13895 (March 8, 2001). The Department rescinded the new shipper review
because it determined that Groupstars had altered the original businesslicenseit had submitted to the Department,
and therefore the Department could not determine if Groupstars qualified for a separate rate. See Potassium
Permanganate from the People’ s Republic of China: Rescission of Antidumping Duty New Shipper Review, 67 FR
38254 (June 3, 2002) citing Memorandum to Bernard Careau from Holly Kuga: Rescission of New Shipper Review
(May 16, 2002). This memorandum ison the record of theinstant review; see Carus June 11, 2002 submission.

32See Groupstars' October 3, 2002 |etter to the Department at 1.
33 See Groupstars' October 21, 2002 submission to the Department at 10.

M&e PRC Verification Report at 25.
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U.S. Sales Completeness

Given the evidence that transactions relating to Groupstars LL C were at times recorded on the books
of a separate company owned by Mr. J, prior to verification the Department sought to identify each
U.S. company owned by Mr. J or operated out of Groupstars LLC’s offices® Groupstarsidentified
New Phoenix and Waterman Chemica Company Ltd. (Waterman) as additionad companies owned by
Mr. 3.3 At veification, Mr. J confirmed that the companies reported in Groupstars: response were
the only companies that he established in the United States®” However, the Department discovered at
verification that Mr. J had failed to identify six U.S. companies domiciled at the same office as
Groupstars LLC for which he was listed as the registered incorporator with the Office of Louisana
Secretary of State® At verification, Mr. J acknowledged the existence of these companies but
clamed that these companies were formed to engage in businesses unrelated to potassum
permanganate. He dso clamed that most of the companies were not active. Seeid. The Department
was unable to verify either of these claims because, according to Mr. Ji, there were no income tax
returns or financia statements for any of these companies. Seeid. The Department typicaly focusesits
completeness test solely on the respondent’ srecords. In this case, however, the evidence that
transactions of the respondent company are recorded on the books of another business owned by Mr.
J (i.e,, Groupstars LLC’s expenses were recorded in New Phoenix’ s accounts) required the
Department to include in its completeness test an examination of whether these companies were
involved with sdlling potassum permanganate. The Department was unable to establish the
completeness of the reported saes because of Groupgtars' inability to support its claim that none of
these undisclosed companies were engaged in selling potassum permanganate.

Furthermore, with respect to Groupstars Holding, Groupstars' inability to provide afinancid statement
or tax return for Groupstars Holding, which holds dl of Groupgtars interests, prevented the
Department from establishing sales completeness. In the absence of any documentation to support

Sseethe Department’s August 23, 2002 supplemental questionnaire at 13 and Groupstars' response in its September
12, 2002 supplemental response. The Department asked, “Does Mr. Ji have any other businesses or are there any
other businesses that share office space at the Jefferson Highway address? If so, please describe how payment for
the office space is allocated between Mr. Ji’ s different companies.” The only companies mentioned in the response
as having an affiliation with Mr. Ji were Groupstars LL C, New Phoenix, and Waterman Chemical Company Ltd.

6 see Groupstars' September 12, 2002 supplemental questionnaire response at 16-17.

37ieU.S. Verification Report at 5.
38ie U.S. Verification Report at 5-7.
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Groupstars claim that Groupstars Holding had neither financid statements™ nor tax returns® the
Department is not able to rely on Groupstars assertion alone that Groupstars Holding had no activity.
The lack of records for Groupstars Holding and the companies that Groupstars failed to disclose
prevented the Department from verifying that Groupstars reported dl of its U.S. sdles.

Moreover, inconsstencies in Groupstars LLC's own financia records lead to questions as to whether
it, or one of the undisclosed companies, made unreported sales of potassum permanganate during the
POR. Specificdly, a discrepancy among Groupstars sdles, cost of sales, and inventory records
indicate that a Sgnificant percentage of Groupstars sales may have not been reported. See
memorandum to the file from Drew Jackson, Import Compliance Specidigt, dated concurrently with
this Issues and Decison Memorandum.

These questions, concerning the veracity and the completeness of the U.S. sdles database, render the
U.S. sdles database unrdiable and, consequently, unusable. In the absence of the assurance that a
respondent has reported dl U.S. sales of subject merchandise, the Department may not rely on that
respondent’ s reported sales data. I the Department cannot verify the respondent’s U.S. sdles data, as
is the case with Groupstars deta, it cannot calculate an accurate dumping margin.

Factorsof Production Data

In addition to the gaps in the U.S. sdes database, information supplied by Carus after verification raises
sgnificant questions regarding the integrity of the accounting records relied upon to verify the reported
FOP data. Thisinformation conssts of accounting records for JCC that were not provided to the
verifiers and technicd information which cals into question the reported consumption quantities for the
FOPs.

As part of thetest of JCC'sreported total production quantities conducted at verification, the
Department’ s verifiers examined the quantity of potassum permanganate sold by JCC to both domestic
and foreign customers, and obtained copies of invoicesfor al of JCC's export sdes of potassum
permanganate during the POR.** Prior to verification, as noted above, the Department notified
Groupgtars of deficienciesin its response regarding JCC' s production and sdes information and

Fsee Groupstars' August 5, 2002 supplemental questionnaire response at 12.

40& U.S. Verification Report at 3.
“1see PRC Verification Report at Exhibit 29.

-20-



provided Groupstars with an opportunity to explain or remedy these deficiencies*? However, at
verification, the verifiers fill noted discrepancies with respect to monthly salestotals and the
destinations of export sdles®® Moreover, after verification, Carus placed on the record two invoices
for JCC' s sdles of potassum permanganate during the POR that had not been presented to the
Department at verification.** These invoices were for two shipments of potassum permanganate sold
by JCC to Carus during the POR for consumption in Mexico. The format of the invoices Carus
provided appear substantialy different from the invoices obtained a verification.* Groupstars states
that an independent trader (and former employee of JCC) obtained JCC' s invoices and used them to
make the sdles in question. Groupstars agrees that the invoicesin question are JCC' sinvoices, and that
the proceeds from these two sales were deposited into JCC' s bank account.*®

The fact that dleged outside parties have access to JCC' sinvoices, and that these invoices were not
provided to the Department at verification indicate a breakdown in JCC' s basic accounting controls.
Moreover, the Sgnificant differences between the export sales invoices provided by Carus and those
invoices presented by Groupstars at verification raise questions as to the vdidity of the documentation
for JCC' s domestic and export sales of potassum permanganate that the Department relied upon at
verification to test production quantities. The per-unit consumption quantities reported for the FOPs
are based upon these production quantities. Because thisis a non-market economy case, Groupstars
has an affirmative respongbility to provide the Department with the necessary FOP information o that
the Department may calculate amargin. Because the Department was unable to ascertain the veracity
of JCC' s sdesinvoices, the reported consumption quantities cannot be relied upon to calculate the
FOPs for the Joint VVenture facility during the POR.

The integrity of the accounting records relied upon to verify the FOP data is further called into question
by the technical information placed on the record by Carus after verification. Thistechnicd information
cdlsinto question the consumption quantities that Groupstars reported for manganese dioxide ore, a
significant input used to produce potassium permanganae.*’ Groupstars reported that its process for

42 See Groupstars’ October 21, 2002 supplemental questionnaire response at 13 and Groupstars November 22, 2002
supplemental questionnaire response at 3-4.

43see PRC Verification Report at 18.

#see Carus January 23, 2003 submission to the Department at Appendices 7A and 7B.

“5 See PRC Verification Report, at Exhibit 29 and Carus’ January 23, 2003 submission at Attachment 7A and 7B.
46 See Groupstars March 13, 2003 submission at 5.

47 See Groupstars' April 10, 2002 at Appendix D-2.
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producing potassium permanganate enabled it to obtain an amount of manganese dioxide from
manganese dioxide ore which is amost equd to the ore' s reported manganese dioxide content.
According to Groupgtars, it was able to accomplish this because it converts other manganese bearing
chemicdsin the ore into manganese dioxide:® Groupstars also reported that, during the production
process, manganese ore and other reactants are heated to a temperature of 240 degrees Celsius (C).*
At verification, the Department recorded temperatures of the reactants on two of Groupstars heating
beds of 181 C and 192 C.*° After verification, Carus submitted evidence, including a scientific treatise
on inorganic and theoretical chemigtry (which predates the POR), indicating that Groupstars could not
obtain the claimed amount of manganese dioxide from manganese dioxide ore because the yidd
boosting sde reactions claimed by Groupstars could occur at neither the reported nor verified
temperatures. Thetregtiseis entitted A Comprehensive Treatise on Inorganic and Theoretical
Chemigry (Chemidry Treetise). The Chemidry Treetise indicates that temperatures over 500 C are
required for such reactions® Groupstars does not contest the Chemistry Trestise regarding the
required temperatures, but argues that the temperature readings taken at verification are inaccurate
because they were observed after the thermometer had been removed from the reactant heating bed.>
Regardless of whether the thermometer readings viewed by the Department at verification are lower
than the actual temperature of the reactants on the bed, Groupstars never reported that its reactant
heating beds reach temperatures over 240 C, atemperature more than 260 C lower than that needed
for the claimed reactions to occur.

The Chemidry Trestise discounts the veracity of Groupstars reported consumption quantities.
Therefore, the Chemidtry Treatise, taken together with the evidence indicating alack of accounting
controls at JCC, cdlsinto question the veracity of the accounting records. It dso calsinto question the
reported production quantities that the Department relied upon to verify the FOP information. Based
on the above, we find that the records used to verify the reported sadles and FOP information cannot be
relied upon and are not verifiable. The Department cannot caculate an accurate margin for Groupstars

4 see PRC Verification Report at 24-25 and Groupstars Beijing and Jianshui Verification Exhibit 15.

49 see Groupstars’ April 10, 2002 section D response at 1.
%0 See PRC Veification Report at 20.

51 See Carus' April 9, 2003 submission at Attachment 55, A Comprehensive Treatise on Inorganic and Theoretical
Chemigtry, JW. Mdllor, D.Sc., F.R.S., Volume X1I, Longmans, Green and Co., 1932 at 436. This attachment notes that
researchers found that two samples of rhodochrosite (manganese carbonate) commenced decomposition at 525
degrees and 510 degrees, respectively.

52 Specifically, Groupstars does not claim that manganese carbonate decomposition occurs at temperatures lower
than those observed by the authors of the treatise submitted by Carus.
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without verified FOP data because it is an indispensable component of the norma vaue caculation.

As discussed above, we find that the underlying accounting records that Groupstars provided to
support its reported U.S. sdes and FOP information are unreliable. Therefore, because Groupstars
failed to provide the Department with verifigble information, we have determined that the application of
tota facts avallableis warranted. See section 776(a)(2)(D) of the Act.

Use of Adverse I nferences

Once the Department determines that the use of facts available is warranted, section 776(b) of the Act
further permits the Department to use an inference that is adverse to the interests of that party in
seecting from among the facts otherwise available where it makes the additiond finding that "an
interested party has failed to cooperate by not acting to the best of its ability to comply with arequest
for information.” The SAA establishes that the Department may employ an adverse inference to ensure
that the party does not obtain a more favorable result by failing to cooperate than if it had cooperated
fully. See SAA at 870. The SAA dso ingructs the Department, in employing adverse inferences, to
consder "the extent to which a party may benefit from its own lack of cooperation.” 1d. To examine
whether the respondent "cooperated” by "acting to the best of its ability” under section 776(b) of the
Act, the Department considers the accuracy and completeness of submitted information and whether
the respondent has hindered the calculation of accurate dumping margins. See, eq., Certain Welded
Carbon Stedl Pipes and Tubes From Thailand: Find Results of Antidumping Duty Adminigtrative
Review, 62 FR 53808, 53819-53820 (October 16, 1997). Also, in determining whether a party has
cooperated to the best of its ability, "Commerce must necessarily draw some inferences from a pattern
of behavior." See Borden I, No. 96-08-01970, 1998 Ct. Int’| Trade LEXIS 166, (December 16,
1998). Additiondly, the Department will conduct a fact-based assessment of the extent to which a
respondent keeps and maintains reasonabl e records and the degree to which the respondent
cooperates in investigating those records and in providing the Department with requested information.
See Nippon Sted Corporation v. United States, 2003 U.S. App. LEXIS16316 (August 8, 2003).

As the Department has detailed above, during this adminigtrative review, Groupstars has repesatedly
provided inconsistent, inaccurate and incomplete data in reporting requested information to the
Department. The number of instances where this has occurred demongtrates a pattern of behavior
which supports the conclusion that Groupstars has failed to cooperate by not acting to the best of its
ability. Asdescribed above, Groupstars reported incons stent, inaccurate and incomplete information
regarding: 1) production at the facility that produced the merchandise subject to thisreview; 2) the
date of formation of the Joint Venture; 3) the activities of JCC after it transferred its production
facilities to the Joint Venture, 4) its PRC sdles offices, 5) the Joint Venture' s bank accounts, 6) the
activities of New Phoenix and U.S. companies established by Mr. Ji; 7) production during the 2000
new shipper review; 8) whether Groupstars maintained a U.S. inventory of subject merchandise; 9)
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the export sdes of JCC; and 10) its claimed efficiencies of akey materid input.

In addition to the record evidence that demonstrates that Groupstars has established a pattern of
reporting inconsstent, inaccurate, and incomplete information in this review, Groupstars aso has failed
to cooperate to the best of its ability because it failed to provide information it had readily available.

Mr. J, the Groupgtars officid who certified to the accuracy of Groupstars information, isthe registered
incorporator of the U.S. companies that were not reported to the Department. As set forth above, the
Department requested that Groupstars report al businesses owned by Mr. Ji or a GroupstarsLLC' s
offices™> In its response to the Department’ s request, Groupstars failed to identify a number of
companies> These unreported companies were only discovered a verification.®® Additiondly, record
evidence showsthat Mr. J knew of JCC's sdesto Carus, yet invoices for these sales were not
provided to the Department in any of Groupstars supplemental responses or at verification.>®

The Department further finds that Groupstars may have benefitted from its failure to cooperate to the
best of its ability in thisreview. Because the record contains gaps in information that affect both
components of the dumping margin caculation (i.e., FOPs for normd vaue and U.S. sdesinformation),
Groupstars may have recelved alower dumping margin on the badis of its reported information than it
would have had it not withheld requested information. See SAA at 870.

This cumulative evidence judtifies the finding that Groupgtars failed to cooperate to the best of its ability
within the meaning of section 776(b) of the Act and, thus, an adverse inference is warranted.

Corroboration of Secondary Information

An adverse inference may include reliance on information derived from the petition, the fina
determination in the investigation, any previous review, or any other information placed on the record.
See section 776(b) of the Act. In thisreview, we are usng, as AFA, the highest margin from this or
any prior segment of the proceeding. Specifically, we are usng 128.94 percent, the PRC-wide rate.
See Find Reaults of Antidumping Duty Adminidrative Review: Potassum Permanganae from the
People' s Republic of China, 56 FR 19640 (April 29, 1991) (1991 Find Results).

53 Seethe Department’ s August 23, 2002 supplemental questionnaire at 13.
> See Groupstars September 12, 2002 supplemental questionnaire response at 16-17.
55 See U.S. Veification Report at 5 -7.

%6 See Groupstars' April 16, 2003 submission to the Department and Carus' June 11, 2002 submission in the new
shipper review of Groupstars.
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The rate we are using for AFA congtitutes secondary information. See SAA at 870. Section 776(c) of
the Act provides that the Department shall, to the extent practicable, corroborate secondary
information from independent sources reasonably at its disposal. The SAA provides that " corroborate”
means that the Department will satisfy itsdlf that the secondary information to be used has probative
vaue. The SAA a 870, however, states further that "the fact that corroboration may not be
practicable in agiven circumstance will not prevent the agencies from applying an adverse inference.”

In addition, the SAA, at 869, emphasizes that the Department need not prove that the facts available
are the best dternative information.

To corroborate secondary information, to the extent practicable the Department will examine the
religbility and relevance of the information to be used. See Tapered Roller Bearing and Parts Thereof,
Finished and Unfinished, from Japan and Tapered Roller Bearing Four Inches or Lessin Outsde
Diameter and Components Thereof, from Japan; Priminary Results of Antidumping Duty
Adminidrative Reviews and Partial Termination of Adminidrative Reviews, 61 FR 57391, 57392
(November 6, 1992). The PRC-wide rate was corroborated by the Department in a prior segment of
this proceeding and nothing on the record of the instant review cdlsinto question the reiability of the
PRC-widerate. See 1991 Find Results.

With respect to the relevance aspect of corroboration, the Department will consder information
reasonably at its digposa to determine whether a margin continues to have relevance. The rate chosen
is the current PRC-wide rate, which is the highest rate in use, and the rate currently applicable to
Groupgtars. Nothing in the record of thisreview callsinto question the relevancy of the sdlected
margin. Furthermore, the rate has not been judicidly invdidated. Thus, we determine that it has
probative value, and therefore, it is appropriate to use the PRC-wide rate as AFA.

Comment 2 Whether the Department Should “ Collapse” Groupstarsand JCC

Carus notes that under its regulations, the Department will treet two or more affiliated producers as a
sngle entity, where 1) the producers have production facilities for smilar or identica products that
would not require subgtantid retooling in order to restructure manufacturing priorities, and 2) thereisa
sgnificant potentia for manipulation of price or production. Carus points out thet the factors
consdered by the Department in finding asignificant potentia for manipulation of price or production
include: the leve of common ownership among the affiliates, directors or managers of one firm that sit
on the board of directors of an affiliated firm, and whether operations of the &ffiliates are intertwined
such as through coordination of production and pricing decisions, Sgnificant transactions between the
afiliates, or the sharing of sdesinformation, facilities or employees. Additiondly, Carus notes that the
Department has gpplied amodified verson of its collapsing criteriain casesinvolving NME exporters.
See Hontex Enterprises, Inc. v. United States, 248 F. Supp. 2d 1323 (CIT 2003).
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Based on the above provisions, Carus contends that Groupstars and JCC®” must be collapsed because
they are affiliated parties pursuant to section 771(33) E and F of the Act and record evidence indicates
that thereisasignificant potentia for the manipulation of prices or production. According to Carus, this
record evidence includes the following items. 1) JCC and the Joint Venture share common
management; 2) JCC and the Joint Venture produced at the same facility during the POR (Carus
contends that the transfer of control between these entities presents numerous opportunities for
manipulation, particularly with respect to FOPs); 3) JCC exercises operationa control over the Joint
Venture (JCC owns a 48 percent interest in the Joint Venture); 4) JCC and the Joint VVenture have
intertwined production operations (JCC and the Joint VVenture operate facilities at the same location and
use some of the same inputs); 5) JCC and the Joint Venture have a close supplier relationship with
respect to inputs (JCC supplied the Joint Venture with inputs) and outputs (the Joint Venture supplied
JCC with dl of the potassum permanganate that it sold after it transferred its potassum permanganate
facilities to the Joint Venture); 6) through its control over the Joint Venture, and its own exports of
potassium permanganate, JCC is able to influence the price of potassum permanganatein the U.S.
market; and 7) JCC continues to represent itself as a producer of potassum permanganate and an
exporter synonymous with Groupstars.

Moreover, Carus notes that Groupstars admitted it cooperated with JCC to manipulate the production
information it submitted during the Department’s prior new shipper review of the order. This
manipulation included presenting false production and inter-company saes information to the
Department. According to Carus, this act of collusion between Groupstars and JCC, that occurred
during the time period which is the period of this review, is compelling evidence that these companies
have arelationship that may readily lead to the manipulation of price or production information
submitted in the ingtant review.

Therefore, Carus argues, the Department must collapse Groupstars and JCC and consider all of JCC's
information in determining the collgpsed entity’ s FOPs, sdes completeness, and de jure and de facto
absence of government control. Because JCC admitted that it is state-owned and the facts suggest that
the PRC-government could have coordinated price or production with JCC, Carus argues that the
collapsed entity, Groupstars/JCC, must receive the current PRC-wide margin.

Groupstars, however, contends that collgpsing should not be an issue in this case because unlike other
cases in which the Department collapsed two commonly owned production facilities, during the ingtant
review only one facility produced the subject merchandise. See Sulfanilic Acid From the People's
Republic of China; Find Results of Antidumping Duty Adminidrative Review, 65 FR 13366 (March
13, 2000) and accompanying Issues and Decision Memorandum. (where the Department collgpsed

57 Asnoted above, duri ng the POR, JCC transferred the facility that produced the subject merchandise to ajoint
venture between JCC and Groupstars LLC, one of the companies collectively referred to as Groupstars.
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two entities because they were owned by the same joint venture partner) (Sulfanilic Add). Moreover,
Groupstars argues that thereis no indication on the record that Groupstars and JCC manipulated the
price of potassum permanganate. Groupstars contends that it setsthe price of its U.S. saes of
potassum permanganate separately from JCC and makes its own sales of potassum permanganate
through its U.S. company, Groupstars LLC.

Additionaly, Groupstars maintains that it should not be collgpsed with JCC for FOP purposes because
JCC, though related, is a separate lega entity from Groupstars, and the Department has taken the
position that it will not use FOPs from arelated production facility to calculate norma vaue. See
Notice of Preliminary Determination of Salesat L ess Than Fair Vaue and Postponement of Findl
Determination: Polyvinyl Alcohol From the People’s Republic of China, 68 FR 13674 (March 14,
2003) (where the Department determined that it would not value the factors used to produce an
upstream input supplied by alegdly separate affiliated entity). Because JCC isaseparate legd entity
from the Joint Venture, and the products sold by Groupstars LLC during the POR were produced by
the facility while it was owned by the Joint VVenture, Groupstars contends that the Department should
not use JCC's FOPs to calculate normal vaue.

With respect to separate rates, Groupstars argues that there is no evidence on the record that the PRC
government isinvolved in the operations of either Groupstars or JCC. Furthermore, Groupstars clams
that JCC's status as a“ state-owned” company does not establish that it is controlled by the PRC
government. See Silicon Carbide from the People' s Republic of China, 59 FR 22585, 22568 (May 2,
1994) (ownership of a company by “dl the people’ in and of itsdf cannot be considered as dipositive
in determining whether those companies can receive separate rates). Lastly, Groupstars, notes that
only the entity that exports to the United States (in this case Groupstars Jnan) must establish its
entitlement to a separate rate.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 3: Surrogate Value for Manganese Dioxide

Carus argues that the Department should va ue manganese dioxide using Indian import statistics for
processed non-€lectrolytic manganese dioxide rather than raw manganese ore because processed
manganese dioxide more closely matches the actud input used by Groupstars in the production of
subject merchandise. Carus points out that the Department verified that Groupstars uses manganese
ore that is ground to 120 mesh or 120 microns rather than raw manganese ore that istypicaly mined in
large chunks which are unusable in the production of potassum permanganate. See PRC Veification
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Report at 19. Further, Carus notes that the price of raw manganese ore does not accurately reflect the
cost of processed manganese ore because it does not include the costs associated with processing raw
manganese ore, including grinding and transportation.

Groupgtars agrees with Carus that it uses processed (i.e., ground) manganese dioxide ore, referred to
as manganese dioxide ore powder, to produce potassum permanganate rather than manganese ore.
Echoing Carus comments, Groupstars notes that manganese ore consigts of large chunks of ore that
cannot be used to produced potassium permanganate. Moreover, Groupstars notes that certain types
of manganese ore, such as manganese carbonate ore, may not even contain manganese dioxide. See
Manganese Metd from the People' s Republic of China; Find Results of Antidumping Duty
Adminidraive Review, 66 FR 15076 (March 15, 2001) and accompanying Issues and Decision
Memorandum a Comment 2 (where the Department noted that manganese dioxide is a different type
of ore from manganese carbonate). Therefore, Groupstars asserts that the Department cannot vaue
manganese dioxide ore powder using Indian import satistics for raw manganese ore.

However, Groupgtars urges the Department not to value manganese dioxide with Carus proposed
surrogate value. According to Groupstars, the Indian price quotes it placed on the record are superior
to the Indian import statistics advocated by Carus because the quotes are for the same input, with
nearly the same concentration, asthat used by Groupstars. Groupstars points out that the Department
has expressed a preference for usng surrogate vaues as specific to the input (including purity levels) as
possible. See Potassum Permanganate From the People’s Republic of China: Notice of Final Results
of Antidumping Duty Adminidrative Review, 66 FR 46775 (September 7, 2001) and accompanying
Issues and Decison Memorandum at Comment 18 (1999 Potass um Permanganate Find Results)
(where the Department found price quotes for the specific purity level of manganese dioxide used by
respondents to be superior to vaues for manganese dioxide with unknown purity levels and
composition even when the price quotes are for manganese dioxide containing certain other unknown
eements); see also Manganese Metd from the People' s Republic of China and accompanying Issues
and Decison Memorandum at Comment 2 (where the Department found the physical and chemica
characterigtics of the ore important in selecting a surrogate value). Based on this preference,
Groupstars maintains that the Indian import statistics advocated by Carus should be rgjected because
they do not identify purity levels nor are they for imports of manganese dioxide identica to that used by
Groupstars.

On the other hand, Carus argues that the Department must rgject Groupstars Indian price quotes
because: 1) many of the quotes were obtained from or through suppliers that are openly asssting
Groupstars in undermining the U.S. antidumping duty order; 2) some of the quotes are for processed
manganee dioxide with a purity level that does not exist in India; 3) the price quote from the company
Manganese Ore (India) isfor asize of product approximately 80 times larger than that used by
Groupstars, and 4) severd of the quotes are duplicates issued by essentiadly the same company and by
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companies that are not processors of manganese dioxide. Moreover, Carus Satesthat if the
Department has concerns regarding purity, it can adjust the Indian import gatistics for non-electrolytic
manganese dioxide to reflect the purity of the input.

Groupstars admits that it erroneoudy included duplicate price quotesin its submissonsto the
Department but maintains that it submitted vaid price quotes which congtitute the best information
available for vauing manganese dioxide because they are contemporaneous with the POR, obtained
from companies in a surrogate country (India), and for the same type of ore (including concentration
levels) used by Groupstars.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 4:  Surrogate Value for Potassum Hydroxide

Carus assarts that the Department should value potassum hydroxide using Indian domestic prices for
potassum hydroxide from six different months of the POR, as published in The Economic Times of
India (Economic Times), instead of the Indian import prices for potassum hydroxide used in the
preliminary results. After noting that the Department will exclude import prices from its surrogate value
caculation where it determines that the prices are aberrationd, Carus contends that the Indian import
prices for potassum hydroxide appear to be aberrationa (low) when compared to the Economic Times
prices. See, eq., Natice of Find Determination of Sdles at Less Than Fair Vaue: Sted Concrete
Reinforcing Bars From the Peopl€' s Republic of China, 66 FR 33522 (June 22, 2001). Moreover,
Carus argues that the Indian import prices for potassum hydroxide likely include prices for liquid
potassum hydroxide, which are sgnificantly lower than prices for potassum hydroxide flakes, the input
used by Groupstars. Carus asserts that the other pricesit submitted for potassum hydroxide, namely
the January 2001 Chemica Weekly price quotes and a price quote for potassum hydroxide flakes,
support and corroborate the Indian domestic prices of potassum hydroxide in the Economic Times.
Additiondly, Carus notes that in previous cases, the Department used domestic prices to vaue
potassum hydroxide. See Sebacic Acid from the People’'s Republic of China: Finad Results of
Antidumping Duty Adminidraiive Review, 65 FR 49537 (August 14, 2000), and accompanying Issues
and Decison Memorandum at Comment 5.

Groupstars, however, asserts that the Department should continue to vaue potassium hydroxide
(caustic potash) using the surrogate vaue derived from Indian import Satistics. According to
Groupgtars, the Indian import prices that the Department used to value potassum hydroxide in the
preliminary results are more gppropriate surrogates than the domestic prices published in the Economic
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Times because: 1) the Indian import prices are for the exact input used by Groupstars to produce the
subject merchandise; and 2) unlike the domestic prices, which cover only six months of the POR, the
import statistics include prices for the entire review period.® Moreover, Groupstars maintains that the
Department favors using surrogate values covering broad market averages that cover the entire POR.

See 1999 Potass um Permanganate Find Results at Comment 19.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 5: Surrogate Valuefor Slaked Lime/Lime/Limestone

Carus argues that the Department erroneoudly valued daked lime, the input used by Groupstars to
produce subject merchandise, usng Indian import satistics for unground limestone. Though Groupstars
reported that it processes limestone into daked lime, Carus points out that Groupstars did not report a
daking step in its process descriptions or that it possessed the equipment or consumed the energy
required for daking. Therefore, as facts available, Carus urges the Department to determine that
Groupstars purchased daked lime, not limestone. If, however, the Department continues to use avaue
for limestone, Carus contends that it should use a vaue for ground limestone because thereisno
evidence that Groupstars grinds limestone and unground limestone is not usable in Groupstars
production process. Additiondly, if the Department uses avaue for limestone, Carus urges the
Department to adjust the vaue to take into account the difference in the molecular weight of limestone
and daked lime.

Groupstars contends that the Department verified that it purchases limestone, not daked lime, and
dakesitsown lime. Therefore, Groupstars asserts that the Department should continue to value
limestone. With respect to the proper surrogate value for limestone, Groupstars notes that it submitted
apricefor limestone that corroborates the surrogete vaue used by the Department in the preliminary
results.

Department Podition:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

58Groupstars urges the Department to assume that Carus did not submit domestic price information for the last six
months of the POR because the prices for potassium hydroxide must have dropped.

-30-



Comment 6. Surrogate Valuefor Electricity and Water

Carus argues that the Department should rely on the surrogate values that it submitted to value
electricity and water. Carus further argues that the dectricity and water prices submitted are from
municipa and state websites and are prices that Indian manufacturers actudly pay for these inputs, and
represent data from severd different regionsin India Therefore, these values are the most gppropriate
pricesto use to vaue Groupstars electricity and water.

Groupgtars did not comment.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 7. Surrogate Valuefor Coal

Carus argues that the Department erroneoudy relied on a surrogate value for steam cod, and should
instead have valued anthracite cod, the actud input used by Groupstars. Though Groupstars clams
that it used steam codl in its production of subject merchandise, Carus asserts that there is evidence that
Groupstars, in actudity, used anthracite cod in its production process. Carus notes that in the previous
segment of this proceeding Groupstars repeatedly confirmed that it used anthracite cod in its
production process. Carus further argues that the evidence™ shows that Groupstars could not have
produced potassium permanganate with the coa usages it has reported and suggests that Groupstars
used cod with higher average British thermd unit (BTU) content than steam cod contains, and which is
consstent with anthracite coal. Moreover, Carus assertsthat Groupstars claims of very high ore and
potassum hydroxide utilization rates are inconsstent with the low-grade steam cod that Groupstars
cdamsto usein production. Carus aso argues that anthracite cod iswiddly mined in the PRC.
Because the Department was not able to definitively determine the type of cod used by Groupstars,®
and thereis evidence indicating that Groupstars used anthracite cod, Carus argues that, the Department
should vaue cod using a surrogate vaue for anthracite cod. If the Department should determine not to
use anthracite coa as a surrogate value for Groupstars cod factor, Carus contends that the
Department should vaue cod using a surrogate vaue for a combination of steam and anthracite codl.

9see Carus April 9, 2003 submission at 44 (referencing Atts. 26 and 27) Technical Report cited in Carus Case Br. at
94-95,

0see Memorandum to the File from Drew Jackson Re: Classification of Coal (undated).
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Carus contends that valuing cod in this manner is consstent with the invoices for coa used by
Groupstars.®

Groupstars, however, argues that the Department should continue to use steam cod to vaue seam
cod, the actual input it used in production as stated in its section D response. Groupstars contends that
the Department verified that the cod purchased by Groupstars met the specifications for seam cod and
was used for the production of steam.®? Therefore, Groupstars asserts that the information on the
record does not support Carus' alegation that the Department should use anthracite cod as a surrogate
vaue.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 8 Surrogate Valuefor Salt

Groupgtars argues that surrogate value for sdt that the Department used in the preliminary results of this
review is aberrationa, and reflects avaue for atype of sat not actualy used by Groupgstarsiniits
production process. Groupstars argues that the Department should use the price of salt used in the
preliminary determination of certain preserved mushrooms from the People' s Republic of China. See
Certain Preserved Mushrooms from the People' s Republic of China: Preliminary Results and Partia
Rescission of Fourth New Shipper Review and Prdiminary Results of Third Antidumping Duty
Adminigrative Review, 68 FR 10694 (March 6, 2003) (Mushrooms from the PRC). Groupstars
argues that the comparatively low surrogate vaue for sdt used in Mushrooms from the PRC establishes
that the surrogate vaue the Department used for salt is aberrational. Groupstars dso argues that the
Department’ s value for sdlt is aberrationd because it is higher than that found for table salt in a grocery
store.

Carus, however, argues that the Department should continue to use Indian import gatistics to value sdt.
Carus notes that respondent’ s factor va ue submission contains no atachment related to sdt.
Additiondly, Carus contends Groupstars  price quote appears to be derived from afinancid statement,
which Carus contends is a suspect source for surrogate va ues because they often reflect inventory
values or represent the cost of sdf-producing theinput. Additiondly, Carus argues that the surrogate
vaue that the Department used for st is not aberrationa because it does not seem unreasonably higher

®1see Verification Exhibit 22 at page 37.

625ee PRC Verification Report at 31-32 and Verification Exhibit 28.
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than the price of grocery store sdt.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 9:  Surrogate Valuefor Slicon Dioxide

Groupgtars argues that the surrogate vaue the Department used in the preiminary resultsto vaue
dlicon dioxideis aberrationd. Groupstars argues that the Department should instead use “an actud
Indian price’ that it submitted, which isfor the exact type of input used by respondent. Moreover,
Groupstars argues that the significantly lower price it submitted to the Department establishes that the
Department’ s surrogate vaue is aberrational.

Carus, however, argues that Groupstars has misrepresented its own price for silicon dioxide. Carus
argues that Groupstars has misrepresented the unit vaue of the price quote it submitted to the
Department, and that the correct vaueis substantidly higher. Moreover, Carus encourages the
Department to use the correct vaue of the quote submitted by Groupstars and suggests that the
corrected value may actually establish that the surrogate vaue applied by the Department may be
aberrationdly low.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 10: Selection of Surrogate Financial Ratios

Carus argues that the Department should use its more contemporaneous 1999-2000 financia ratios
from the Reserve Bank of India Bulletin that it placed on the record instead of the ratios from 1992-
1993 that the Department used for the preliminary results. Carus argues that the Department has a
preference for using the most contemporaneous data available and it has used these ratios in other
cases. See, eq., Natice of Find Determination of Salesat Less Than Fair Vaue: Non-Mallesble Cast
[ron Pipe Fittings from the People€’ s Republic of China,

68 FR 7765 (February 18, 2003); see dso 1999 Potass um Permanganate Find Resullts.

Groupstars did not comment.

Department Podition:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
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we have not addressed this argument. See SAA at 892.

Comment 11: Allegations of Ministerial ErrorsRelated to the Calculation of Packing
Materials

Carus argues that the Department inadvertently excluded the cost of transportation in its caculation for
the cost of adrum for one of its sdles observations. Carus Sates that the Department multiplied by the
incorrect weight, and should correct this caculation for the findl.

Carus additiondly argues that ministerid errors were made in the cdculation of woven and plastic bags
by not properly including freight cogtsin the costs of these materids. According to Carus, the
Department’ s program referenced the wrong cdll numbers. Findly, Carus argues that the Department
did not add the cost of pdlets, an unreported packing material found at verification. Carus requests
that the Department correct this error.

Groupstars did not comment.

Department Podition:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Comment 12: Allegations of Ministerial Errors Related to the Calculation of Distanceto the
Port

Carus argues that the Department should ca culate freight expense for materia inputs based on the
distance from Janshui (the Site of the potassium permanganate production facility) to Jinan (the Site
where potassium permanganate is transformed into free-flowing grade product), and from Jnan to the
port of exit, rather than from Jnan to the port of exit done. Carus states that the Department’ s practice
isto cap the distance of any materid input at the distance from the factory to the port of exportation.
Carus cites Sigma Corp v. United States, 117 F.3d 1401 (Fed. Cir. 1997) (Sgma), as an example of
the court upholding this practice. The Federd Circuit in Sgma held that the cdculated freight costs for
PRC-made materids may not exceed the caculated freight costs of shipping the materia from the
respondent’ s importing segports in the PRC to their factories. Carus contends that because minimal
production is done at Jnan, the freight components for the inputs used by Groupstars should be capped
using the digtance from Janshui to its port of exportation via Jnan.

Groupstars did not comment on thisissue.

Department Podition:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
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we have not addressed this argument. See SAA at 892.

Comment 13: Whether the Department Should Have Included in its Calculations Additional
Indirect Selling and M ovement Expenses

Carus contends that the Department should have used asfacts available dl of New Phoenix’s
disbursements in the calculation for Groupstars indirect expenses because New Phoenix was unable to
account to the Department how its expenses were related to its own business activities, and not to
potassium permanganate. Carus argues that New Phoenix’ s expense records lack integrity.
Additiondly, Carus argues that Groupstars incurred some additiona U.S. ddivery expenses, including
some trucking and warehouse costs. Carus aleges that these additiona movement expenseson U.S.
sdeswere not included in the calculation of constructed export price (CEP).

Carus contends that equity in Groupstars Holding received by Mr. Ji in lieu of asdary should be vaued
and dlocated as an imputed sdlling expense. Carus notes that during the U.S. verification the
Department found that Mr. Ji took no salary for his services to Groupstars during the POR, and instead
received a 50 percent equity ownership in Groupstars Holding. Carus asserts that because the
Department was unable to review Groupstars Holding' s books, and that there were no salaries
recorded in Groupstars LLC' s accounts, it is difficult to discern the value of his services. United States
Generdly Accepted Accounting Principles (U.S. GAAP) requires that the value of stock received in
exchange for services provided to an entity be expensed on the entity’ s income statement. Carus
argues that including Mr. J’s compensation is congstent with the Department’ s practice of imputing a
sdary for services provided by shareholders. See Find Determination of Sales at less Than Fair Vadue

Fresh Kiwifruit from New Zedand, 57 FR 13695 (April 17, 1992). Carus states that according to
Groupstars the aggregate vaue of the stock isworth 2 million U.S. dollars, of which Mr. J owns over
50 percent, thus his shareisvaued at 1 million U.S. dollars. Since Mr. J has athree year service
agreement with Groupstars this amount should be adlocated over the three year term of Mr. J’s service
agreement to be consstent with U.S. GAAP.

Groupstars, however, assarts that the Department should not assign the cash disbursements for New
Phoenix asindirect saling expenses because these dishursements are not related to sdlling activities.
Groupstars contends that the Department verified that both New Phoenix’s and Groupstars financial
statements were audited by an outside accountant. Groupstars further notes that the Department also
verified the total expenses for both New Phoenix and Groupstars during the POR. Additionally,
Groupstars asserts that the Department should not be assigning al disbursements as expenses, but only
the expenses that clearly relate to potassum permanganate. Moreover, Groupstars argues that the
Department verified the total expensesincurred by the Groupstars and New Phoenix's separate
audited financid statements which did not include these disbursements. Additiondly, Groupstars,
asserts that because the Department verified that New Phoenix made no sales of subject merchandise,
the Department should not deduct movement expenses incurred by New Phoenix from Groupstars
sdesprice. See U.S. Veification Report at 11.
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In response to Carus assertion that Mr. J’ s equity interest in Groupstars should be treated as an
expense, Groupstars contends that Mr. Ji is one of the owners of Groupstars, not an employee, thus he
does not have athree year service agreement. Additionally, Groupstars argues that the Department has
never in any past case expensed stock and allocated it as indirect selling expenses and should not do so
inthiscase.

Department Position:

Because the Department has determined to apply tota AFA to Groupstars as explained in Comment 1,
we have not addressed this argument. See SAA at 892.

Agree Disagree

Jeffrey May
Acting Assstant Secretary
for Import Administration

Date



